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This article is an important content of the research on "Assessment of Forest Tenure Policies and
Regulation in Vietnam ". This assessment reviewed 79 legal documents related to forest land ten-
ure that includes: 1 Constitution; 8 Laws; 1 Resolution; 20 Decrees; 30 Circulars, 18 Decisions
and 1 Directive. The objective of this paper was to assess some facets of Justice, Dispute Resolu-
tion, Gender, Pro-poor and Inclusiveness in the system of Vietnam forest tenure policies. The main
research method was based on the assessment framework Voluntary Guidelines on the Responsi-
ble Governance of Tenure of Land, Forests and Fisheries. The results of 2 theme groups (a-Access
to justice and resolution of tenure rights; and b-Gender equity and pro-poor and inclusiveness),
corresponding to the seven sub-themes/criteria showed that its marks were at from 1 to 2 (the sys-
tem of forest tenure policies in Vietnam has attained “slightly addressed” to “moderately ad-
dressed” for the facets of forest tenure rights), has not gained the levels of “mostly addressed”
(mark 3) or “fully addressed” (mark 4).

Bai bdo ndy la mét phan ndi dung quan trong ciia nghién ciru “Pdnh gid cdc Chinh sdach va Quy
dinh huong dung ring o Viet Nam”. Cong trinh nghién ciru da ra sodt phan 1om céc chinh sach
hién hanh ‘quan trong cua hwong dung rung voi tong 50 79 van ban, gom 1 Hién phap; 8 Lugt; 1
Nghi quyét; 20 Nghi dinh; 30 Thong ey 18 Quyet dinh va 1 Chi thi. Muc tiéu cua bai viét nay la
ddanh gia cdc mdt céng bang, gidi quyét tranh chdp, gi6i, vi nguoi nghéo va sw toan dién trong hé
théng cdc chinh sach hwong dung rieng ¢ Viét Nam. Phwong phap nghién ciru chinh dwoc dya trén
khung danh gid cua Huong dan t nguyén vé Quan tri chiu trach nhiém ciia hirong dung dat, lam
nghiép va thuy san. Két qud nghién ciru 2 nhém chii dé (a-Tiép cdn dén sw cong bang va gidi phdp
gidi quyét tranh chap hiong dung; b-Gidi va cong bang, vi nguoi nghéo va s toan dién), twong
ing véi 7 chii @é phu/tiéu chi déu cho thdy méi dat mirc dzem tr 1 — 2 (tiec la he thong chinh sach
hirong dung rung hién hanh ¢ Viét Nam méi “gidi quyét mot phan dén “gidi quyet trung binh”
cdc khia canh vé quyén hwong dung rieng), chir chua “giai quyét phan lém” (diém 3) hodc “gidi
quyét day di” (diém 4).

Keywords: assessment of forest tenure rights; forest tenure policies; justice, dispute
resolution, gender, pro-poor and inclusiveness

1. Introduction

Forest tenure (FT) is a broad concept that shapes the rela-
tionship between people with respect of forests by defin-
ing who can use what resources, for how long, and under
what conditions. It is a bundle of rights which encom-
passes rights to manage, use, exclude, access and alienate.

However, tenure and ownership are not the same although
most of people frequently use these terms interchangea-
bly. Ownership refers to a particular type of tenure in
which a more complete bundle of rights is allocated to the
rights holders. It provides right to sale or alienates the
resources. Ownership of forest and forestland is broadly
divided into two categories: public and private [5].
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In Vietnam, there is 33.12 million hectare (Mha) of the
total national inland territory, of which forest covers
13.79 Mha, representing approximately 40% of the total
area of Vietnam (VNFOREST, 2015). Before “Doi Moi”
policy (economic reform) initiated in 1986, most forests
were under government management and administration.
In 1990s, legal framework related to forest tenure (FT)
changed toward inclusion of multi-stakeholders in the
management of forests, such as private sector, communi-
ties, and individual households [8].

According to Law on Forest Protection and Development
2004 (LFPD, 2004) and the Decision No.3135/QD-BNN-
TCLN dated 06™ August 2015, there are 8 stakeholders
actively engaged in managing forestland and forest areas
in Vietnam: State organizations (Forest Management
Board for special use forest and protection forests; State
Forest Company, army and mass organizations); private
sector (other economic organizations, individuals and
households); village community; and Commune People's
Committee (CPC) [12]. In the last 20 years, Vietnam has
adopted the process of change in forest policies and insti-
tutions by reforming FT. As a result, forest areas have
been increasingly allocated to private sectors such as
individuals and households.

One of the most important contents of FT policy system is
for all walks of life in the local communities to gain the
justice, pro-poor and inclusiveness that have the dispute
resolution reasonably and gender issue integrated. Against
this backdrop, this article focuses on review of current FT
policies to find out the qualitative evidences, policy gaps
and suggests practical recommendations to address policy
gaps for those in terms of Justice, Dispute Resolution,
Gender, Pro-poor and Inclusiveness.

2. Materials and methods

This article focused on 2 key laws in Vietnam, Land Law
2013 (LL, 2013) and LFPD, 2004 and nearly 77 bylaws
concerned. The assessment framework of this article
covered 2 thematic areas related to Justice, Dispute Reso-
lution, Gender, Pro-poor and Inclusiveness in FT rights to
review against the qualitative indicators/benchmarks
developed for each theme as per guiding and implementa-
tion principles of the Voluntary Guidelines on the Re-
sponsible Governance of Tenure of Land, Forests and
Fisheries (VGGT). These themes were analyzed with the
help of diagnostics questions as sub themes (criteria) to
summarize the qualitative assessment with the use of
Likert scaling from 0 to 4 (0 for not addressed at all, 1 for
partially addressed, 2 for moderately addressed, 3 for
mostly addressed, and 4 for fully addressed) and find out
the missing elements in the current FT policies. The rank-
ing will be substantiated by the concrete evidences as
provisioned under the existing regulatory framework such
as: policies, laws, rules, regulation, and guidelines etc.

The project researched 8 themes, including:
(i) Legal recognition and respect of rights;

(i1) Legal allocation and transfer of tenure rights;
(iii) Access to justice and resolution of tenure rights;

(iv) Gender equity and pro-poor and inclusiveness;

(v) Role and responsibility of state and non-state actors;
(vi) Responses to climate change and emergencies

(vii) Sustainable forest management and administration of
tenure;

(viii) Responses to livelihoods of forest dependents.

Topics (iii) and (iv) and their sub-themes have been cho-
sen for this paper, following:

(iii) Access to justice and resolution of tenure disputes

- Measures and mechanisms are in place for the resolu-
tion of tenure disputes;

- Effective and accessible means and provision to ac-
cess judicial authorities or other approaches to resolve
disputes over tenure rights;

- Strategies to prevent tenure disputes from arising and
escalating to violent conflict.

(iv) Gender and equity, pro-poor and inclusiveness

- Gender sensitiveness that ensures equal tenure rights
for male and female, indigenous and other marginal-
ized groups over access and use of forestland and re-
sources;

- Special mechanism that supports and encourages the
role of poor and marginalized;

- Provision that ensures inclusiveness and participation
of all stakeholders in forestry;

- Legitimate tenure holders receive equitable benefits
from forests and forestland.

3. Results and discussion

3.1. Access to justice and resolution of tenure
disputes

3.1.1. Measures and mechanisms are in place for the
resolution of tenure disputes

According to Clause 1 of Article 202 of Land Law 2013
(C1 A202 LL, 2013), the State encourages the conflicting
parties to reconcile and resolve their problem locally. If
the self-reconciliation fails, the parties may send a peti-
tion to Commune People’s Committee (CPC) as provi-
sioned under C2, C3 A202 LL, 2013; and Division of
Natural Resources and Environment, Department of Natu-
ral Resources and Environment for settlement (C5 A202
LL, 2013). If the reconciliation at a CPC level fails, a land
dispute shall be settled at the People’s Court or at compe-
tent People’s Committee (C1, C2 A203 LL, 2013). For
forest land, the C1 A84 LFPD, 2004 stated: “Disputes
over the rights to use forests of all kinds and/or the own-
ership rights over planted production forests shall be
settled by the People’s Courts. Disputes over forested
land and/or afforestation land shall be settled according to
the existing LL”. Any cases of violation of Forest Laws
shall be dealt in accordance with the provisions stipulated
in A85, A86 LFPD, 2004.
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Policy gaps and recommendations

The existing provisions related to the settlement of land
disputes or complaints are not clear and convincing as the
regulated settlement steps (C2, C3, C4 and C5 A202, C2,
C3, C4 A203 LL, 2013) do not refer to the role of lawyers
and legal bodies. Instead, the handling of tenure disputes
by chairperson of People’s Committee. It also fails to
mention the role of relevant advisory and consultancy
bodies in disputes settlement. In addition, other factors
such as customs, traditional ethic, convention, customary
laws, and cultural village based regulations have not yet
been taken into account in the process of disputes resolu-
tion.

Therefore, there is a need to clarify the provisions on
dispute resolution and complaints related to land as well
as the measures and resolution mechanisms of land tenure
right disputes.

3.1.2. Effective and accessible means and provision to
access judicial authorities or other approaches to re-
solve disputes over tenure rights

Regarding complaints, denunciations and feedback mech-
anisms, land users are entitled to claim complaint or file
lawsuits on land on the basis of A204, A205 LL, 2013;
and the A19 of Decree (De) No. 45/2014/ND-CP stipulat-
ing the collection of land use levies. Land users are enti-
tled to carry out scientific research on issues related to FT
rights (C5 A59 LFPD, 2004) to take proper complaints,
grievances and submission to the competent authorities
and agencies for settlement.

Policy gaps and recommendations

The existing complains mechanisms have revealed a
number of shortcomings as there are unequal access to
government agencies. In addition, the process of handling
tenure disputes does not explicitly reflect the basis of
commitment and dialogue among relevant parties. The
process is too complex and cumbersome, as a result, it is
too difficult to follow the application process or some
time fails to make use of existing facilities such as: infor-
mation and communication system, particularly by the
rural communities. Furthermore, the FT dispute handling
mechanism is too generic (C2 A85 LFPD, 2004) and the
role of counseling agencies or forest scientific bodies are
not mentioned explicitly in the process of handling dis-
putes related to FT.

It is recommended to simplify the judicial process so that
every individual can access and enjoy the services.

3.1.3. Strategies to prevent tenure disputes from aris-
ing and escalating to violent conflict

People-based strategy is considered as viable option to
prevent tenure disputes and any violent conflicts. Com-
munal authority is the main body to settle tenure disputes.
It is initially encouraged to follow a self-reconciliation
mechanism. In case it fails then communal authority
should play a role to settle tenure disputes (A202 LL,
2013).
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Policy gaps and recommendations

The institutionalized provisions about prevention of ten-
ure disputes are rather vague and complicated, therefore
there is a need to simplify it and ensure effectiveness. In
addition, there are certain shortcomings such as unclear
methods/forms of reconciliation. So far, the legal value of
the reconciliation results has not yet been realized. CPC
does not have enough capacity to deal with sanctions
against the parties that do not follow the reconciliation
results. Likewise, current provisions ignore the role of
indigenous people, lawyers, and legal bodies in the pro-
cess.

Thus, the strategies should be developed in a clear, rea-
sonable, fair way and integrated in the relevant bylaws to
prevent land tenure disputes

3.2. Gender and equity, pro poor and inclu-
siveness

3.2.1. Gender sensitiveness that ensures equal tenure
rights for male and female, indigenous and other mar-
ginalized groups over access and use of forestland and
resources

There are laws to ensure equal rights of both male and
female over the property in a family as stipulated in the
A219 of the Law on Population, and C2 A18 of the Law
on Gender Equity, 2007. Gender sensitivity is maintained
in land tenure as Land Use Right Certificate (LURC)
includes names of both men and women. Such provision
is included in the C2, C4 A98 LL, 2013 and Point ¢, d C1
A5 of Circular (Ci) No. 23/2014-TT —-BTNMT. Due at-
tention has been placed by A27 LL, 2013 on land use
rights for vulnerable groups such as women, the poor,
ethnic minorities. Furthermore, those groups are entitled
to get priority on land allocation, exemption and reduction
of land use/lease (A54; A110 LL, 2013; from A10 to A12
De No. 45/2014/ND-CP).

Policy gaps and recommendations

The gender issues have not indicated clearly in most of
FT processes. There are need additional provisions on
gender sensitiveness in LFPD and relevant bylaws.

3.2.2. Special mechanism that supports and encour-
ages the role of poor and marginalized people

There are a number of policies and regulation those sup-
port and encourage poor and vulnerable/disadvantaged
groups by enhancing their role in FT and providing spe-
cial priorities. Some of them are focused below:

- Policy on exemption, reduction of land use/leases
levies applicable to the poor and other disadvantaged
groups (A54; A110 LL, 2013; from A10 to A12 De
No. 45/2014/ND-CP);

- Policy supporting social housing for disadvantaged
groups (A1l De No. 45/2014/ND-CP; Decision (Dn)
No. 167/2008/QD-TTg);
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- Policy on poverty reduction for people living in and
around forest area, especially disadvantaged groups
(Resolution (Re) No.30a/2008/NQ-CP; Circular (Ci)
No0.08/2009/TT-BNN;  Inter-ministerial Ci  No.
52/2008/TTLT BNN-BTC; De No. 80/2011/NQ-CP;
Dn No. 11/2011/QD-TTg; Ci No. 58/2009/TT-BNN,
etc.); and

- Policy for people living in resettlement areas (Dn
64/2014/QD-TTg; Dn No. 459/QD-TTg, Dn
No.138/2000/QD-TTg, Dn No. 1489/2012/QD TTg).

Policy gaps and recommendations

There is no FT policies for each vulnerable group such as
women (poor, ethnic minorities, disable people, people
with HIV/AIDS or other chronic diseases. Therefore, it
should be specified the mechanisms to support for the
poor and other disadvantaged people in forest areas.

3.2.3. Provision that ensures inclusiveness and partici-
pation of all stakeholders in forestry

Provisions on inclusiveness and participation of all stake-
holders in forestry are mentioned in the following policy
documents:

- Identify the stakeholders in the forestry sector (AS, A8
LFPD, 2004);

- There exist mechanisms and policies to mobilize the
participation of social resources (from A22 to A25 and
A 27, A28 LFPD, 2004; De No. 106/2004/ND-CP; Dn
No. 67/1999/TTg; Dn No 178/2001/Qb-TTg; De No.
48/2007/ND-CP; De No. 99/2010/ND-CP).

Policy gaps and recommendations
There are some missing elements:

- Forest owners being village communities have not
been included in A5 LFPD, 2004,

- Absence of separate policies, legal documents regulat-
ing the roles of Non-Government Organisations
(NGOs) or Civil Society Organizations (CSOs) in for-
estry sector development;

- Dn No.178 reveals certain constraints (especially
benefit sharing mechanism between the State and
households on timber);

- - Low revenue from Paying for Environmental Ser-
vices (PES).

It is recommended to revise, supplement, and finalize
policies targeting village communities in the forestry
sector. It is also suggested revising and supplementing
some articles of De No. 48; De No. 99 and the entire Dn
No.178.

3.2.4. Legitimate tenure holders receive equitable ben-
efits from forests and forestland

The legitimate forest and forest land users are entitled for
the 8 common rights (A59 LFPD, 2004) and the 6 com-
mon obligations (A60 LFPD, 2004). Each type of forest
owner has its own regulations on benefits (from A61 to
A78 LFPD, 2004). The existing forest policies and mech-

anisms have gradually created a legal framework to ena-
ble the legitimate forest users to get direct and indirect
benefits  from the  forest ~management (Dn
No.178/2001/QD-TTg, Dn No.147/QD-TTg, Dn No.
380/2008/CP; Re No. 99/2010/ND-CP; Ci No.
80/2011/TT-BNN; Dn No.799/QD-TTg).

Policy gaps and recommendations
There are some main shortcomings:

- Unequal benefit sharing amongst forest users/owners:

+ It’s irrational for the Government to allocate production
forest (poor and average natural forests) but collect forest
use fee from economic organizations (Point b C3 A24
LFPD, 2004).

+ Not fair in ways of fee collection of different forest
owners (A25 LFPD, 2004).

- Some shortcomings in collection of forest use fee:

+ Decision 178: Most of households participating in land
and forest allocation are poor to invest. It’s hard to effec-
tively protect allocated poor forest and it takes time to get
benefits from wood exploitation.

+ PES policies: Low PES revenue, late payment which
have not fully reflected the principle of results based
payment.

Therefore, it is recommended to revise and supplement
Point b C3 A24 and A25 LFPD, 2004; shortcomings in
Decision No. 178 and PES policies in a timely, complete
and easy way.

3.3. The consolidated results and discussion

The assessment results based on the Likert scale ranked
were drawn with specific score for each sub theme and
aggregated value of each criterion was divided by the
number of sub themes to calculate the score for each
theme. Each sub-theme is expected to the highest score at
the point of 4 in the VGGT’s rank. These information was
summarised in the table 1.

Table 1. Mark for the criteria of forest tenure rights

Current Score
No Themes/Criteria marked
p expected
0-4
a Access to justice and resolu- 1.67 4

tion of tenure disputes
Measures and mechanisms are
i in place for the resolution of 2 4
tenure disputes
Effective and accessible means
and provision to access judicial 1 4
authorities or other approaches
to resolve disputes over tenure
Strategies to prevent tenure
iii disputes from arising and 2 4
escalating to violent conflict

il

b Gem.ier anfi equity, pro poor 1.88 4
and inclusiveness
1 Gender sensitiveness  that 2 4

* Extent of addressing principles of VGGT: 0- not addressed at
all;1- slightly addressed, 2-moderately addressed, 3- mostly
addressed, 4- fully addressed
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Current
marked
0-4"

ensures equal tenure rights for

male and female, indigenous

and other marginalized groups

over access and use of for-

estland and resources.

Special mechanism that sup-
ii ports and encourages the role 2 4
of poor and marginalized.
Provision that ensures inclu-
siveness and participation of all 2 4
stakeholders in forestry
Legitimate  tenure  holders
receive equitable benefits from
forests and forestland

Score

Themes/Criteria
expected

No

il

iv 1.5 4

Table above shows that none of the sub-themes is fully
addressed by the current regulatory framework on for-
estland tenure in Vietnam. Most criteria rated the marks at
point of 2/4 that their current marks were a half of level
expected, indicate that current regulatory framework
moderately addressed those issues. The sub-themes of
“effective and accessible means and provision to access

L

judicial authorities or other approaches to resolve disputes
over tenure” and “legitimate tenure holders receive equi-
table benefits from forests and forestland” were the lowest
at 1 and 1.5/4 respectively which mean there is an urgent
need to revise or promulgate new policies and laws in
favor of theme to gain the effective and accessible means
and provision to access the authorities as well as to re-
solve the disputes in FT, besides the legitimate stakehold-
ers also need the clear mechanisms or policies for them to
receive the equitable benefits from FT.

The current score obtained by each theme is summarised
in the column 2 and 3 of table 2. However, the expected
improvement under each theme is 4 (the highest score)
within the Likert scale. The figure 1 below describes the
current and expected score in future under each sub-
theme. The highest score would be possible to achieve
only through strong political will, institutional capacity
and enabling policy environment to strengthen forest land
tenure and improve the livelihoods of forest dependent
communities.

Access to justice and resolution

Measures and mechanisms
are in place forthe resolution

of tenure disputes

4

/_egitimate tenure holders
receive equitable benefits

from forests and forestland

Provision that ensures
inclusiveness and
participation of all

stakeholders in forestry

Gender

of tenure
disputes

Effective and accessible

means and provision to
access judicial authorities or
other approaches to resolve
disputes overtenure

Strategies to prevent tenure
disputes from arising and
escalating to violent conflict

GeAder sensitiveness that
ures equal tenure rights

for male and

and
equity,
pro poor Special mechanism that
supports and encourages the
role of poor and marginalized
and
inclusiveness —— Score assessed

female, indigenous and other
marginalized groups over
access and use of forestland
and resources

—— Score expected

Figure 1. Current and expected score under each theme

Policy assessment further emphasized the need of clear
mechanism for compensation in case government wants
to take over any forests or forestland from individual
households to local communities, especially the vulnera-
ble people for them to attain the justice, pro-poor and
inclusiveness.

4. Conclusion

This assessment reviews 2 key laws (LL, 2013 and LFPD,
2004) and the bylaws related to FT rights of these laws.
Most of the bylaws were promulgated to create a com-
plete legal framework. The LFPD, 2004 has created a
quite comprehensive legal basis for forestry activities
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although its title only refers to forest protection and de-
velopment. Most of the elements of bundle of rights such
as: access, use, management, exclusion, and alienation are
recognized by the current regulatory framework; clear and
explicit mechanism devised to allocate and transfer FT
rights and duties from the state to legitimate forest owners
and have 8 rights secured with 6 common obligations
[12].

Despite having certain strengths of existing regulatory
framework in Vietnam there exists a number of shortcom-
ings and limitation which inhibit the process of access to
justice, dispute resolution, pro-poor and inclusiveness that
issue of gender integrated.

The outcomes of assessment on forest tenure policies and
institutional capacity have clearly informed a set of policy
and capacity gaps. These gaps should be addressed im-
mediately so that the policy objectives could be achieved
more efficient and effective way. The unfolding policy
reform process in Vietnam should consider the assess-
ment result as a basis to modify existing policies and
regulation or formulate new so that the management of
forest land could contribute in reducing poverty and im-
proving livelihoods of millions of forest dependent com-
munities in Vietnam. The most important strategy to im-
plement agreed action plans is to establish a strong col-
laboration and cooperation amongst stakeholders to en-
sure collective implementation of these action plans.
Sharing resources and complementing each other should
be the approach to make sure that the proposed action
plans are implemented effectively on the ground. In addi-
tion, there should be a strong commitment from the key
actors who are directly involved in strengthening forest
land tenure in Vietnam. Amending existing policies or
formulation of new policies is time taking process and
requires support from multiple agencies therefore synergy
among key actors will be instrumental.

This is a desk-study policies’ review, meanwhile the sys-
tem of FT policies in reality is very different, even many
actions concerned run in an opposing manner in compari-
son with the current policies issued. Thus, there is essen-
tial and urgent to have more researches to deepen the FT
policies in various areas in Vietnam to reach the bright
and detail results. This is the most effective solution to
find, build and complete any policy in general and FT
policies in particular.
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